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Thi s Decision concerns the eligibility of XXXXXXXXXX (hereinafter
“"the Individual") for access authorization. The regulations
governing the Individual's eligibility are set forth at 10 CF.R
Part 710, "Criteria and Procedures for Determining Eligibility for
Access to Classified Matter or Special Nuclear WMaterial." Thi s
Decision will consider whether, based on the testinony and other
evidence presented in this proceeding, the Individual is eligible
for access authorization. For the reasons detailed below the
I ndividual is not eligible at this tine.

| . BACKGROUND

The 1 ndividual has worked for a DOE contractor and held a cl earance
for over thirty years. DOE Ex. 17 at 2. The security concerns
relate to al cohol consunption and the accuracy of the Individual’s
report of an arrest for Driving Under the Influence (DU ) of
al cohol .

I n Decenber 2003, the Individual was arrested on a Friday evening
and charged with DU based on a Bl ood Al cohol Content (BAC) of .082
percent. |In March 2004, the local security office (LSO interviewed
t he 1ndividual. DOE Ex. 4 (the March 2004 personnel security
interview or March 2004 PSI).

During the March 2004 PSI, the Individual discussed the incident.
She stated that it was a rainy night and she was behind a slow
novi ng van in a no-passing zone. DOE Ex. 4 at 6. She stated that
she becane “frustrated” and passed the van. Id. She then saw a
police car; it did not signal her to pull over but she did so
because she knew that she had “broken the |aw” | d. When t he



of ficer asked the Individual if she had had anything to drink, she
told the officer that she was not drunk; she reported having had
cold nedicine throughout the day and one alcoholic drink that

eveni ng. ld. at 7. The officer asked her to perform a sobriety
test, and she was “wobbly” because of the “uneven” ground. Id. at
8.

When the personnel security specialist asked for confirmation that
the Individual had had only one alcoholic drink, the Individual
stated “[a]s far as | renenber. It’s been awhile now. ... | m ght
be wong on that but as far as | am aware.” DOE Ex. 4 at 9. The
I ndi vi dual reported that the charges had been dropped, id. at 12,
and provided a letter fromthe |local district attorney’s office, DCE
Ex. 14.

When asked about her pattern of al cohol consunption, the Individual
i ndi cated that she would have a glass or two of wi ne when she went
out for dinner. DOE Ex. 4 at 24-25. The personnel security
speci ali st asked, “You never drink at home?” and the Individual
responded, “I don’t say never. Um there are tines that, if |’ ve
had a couple of drinks out and I want to, to, uh, continue to get
intoxicated, I will do that at hone. Unh, I’ma private person and
don’t |like people listening to ne when I’mnot in control.” 1Id. at
25. She estimted that she got intoxicated “one or two tines a
year.” 1d. at 26. Wen asked how nuch it took to get her
i ntoxi cated, she estimted two to three drinks, and then stated that
the last tinme she had been intoxicated was a few years ago. I1d. at
29- 31.

The LSO referred the Individual to a DOE consulting psychiatrist,
who issued a report. DCE Ex. 15. The psychiatrist did not diagnose
the Individual with an al cohol-related condition nor did he conclude
that she used alcohol habitually to excess. As a result, the
I ndi vi dual mai ntai ned her cl earance.

In February 2006, the Individual was injured in an autonobile
accident and arrested a second tinme for DU, based on BAC readi ngs
of 0.12 and 0.13. DOE Ex. 9. In July 2006, the LSO interviewed the
I ndi vi dual . DOE Ex. 3 (the July 2006 personnel security interview
or July 2006 PSI).

During the July 2006 PSI, the Individual discussed the 2003 and 2006
arrests. She stated that the 2003 charges were di sm ssed because
her BAC was | ess than the .082 listed in arrest docunents. DCE Ex. 3
at 26; see also May 24, 2004 District Attorney’s Statenment. For the
2006 arrest, she described the day of the



arrest. She went to a sales party and had two gl asses of wi ne
“around noon.” Id. at 30-31, 41. At around 5:00 P.M, she and
another friend went to a restaurant and had appetizers and a
cocktail . ld. at 31, 41. She then went somewhere else, saw a

gentl eman that she was seeing wth another woman, and was driving
home “teary-eyed” on a “dark, country road” when her car went off
t he enbanknent. ld. at 32. She stated that the police officer
“claimed he gave ne all these [field sobriety] tests, he did not.”
Id. at 42-43. She stated that she was transported to the hospital,
but did not receive proper treatnment for her injuries, which
i nvol ved her head, hand, and tongue. ld. at 44. She stated that
she requested a blood test but that the doctor “couldn’'t get a
vein,” so she had a Breathal yzer test on a nachine “they were having
problens with.” 1d. at 44-45, 47.

On the issue of her pattern of alcohol consunption, the Individual

referred to a neighbor’s DU arrests and stated, “l don't drive much
anyway, but, like |I said, | drink at honme now,” and “if |’mdrinking
by nyself 1’m not going to drink as nuch anyway.” Tr. at 52-53.
When asked if she was currently consum ng al coholic beverages, she
said, “Yeah. But not often anynore.” |Id. at 53. She stated that
in her lifetinme she has been intoxicated “maybe five tines.” 1d. at

o6l. When asked how nuch it took for her to becone intoxicated on
t hose occasi ons, she stated:

Let’s see here. What did we drink? One tine | was at a
friend s house. We drank, um several beers, while doing
shots of brandy and we went through a bottle of brandy. It
takes quite a bit of alcohol to get me drunk. What else did
we have? | know we had a lot of stuff to drink that night.
We were doin [sic] — it was one of those, | says, okay, you
talk a mean ganme, you say you can out drink ne, let’s see.
So obviously I"m not going anywhere if I’mgoing to drink to

my full capacity.

Id. at 63. She indicated that the foregoing occurred in the 1970s
and that as she has gotten ol der, she can tolerate |less and wants

less. Id. at 65. She stated that the last tinme she was intoxicated
was that past Christmas, i.e., Christms 2006. Id. at 67. When
asked how nuch it alcohol it would take for her to becone
i ntoxi cated, the Individual stated that “it still would take a high
anopunt” and estimated a bottle of tequila, depending on the size of
the bottle. ld. at 70. The Individual stated that she did not
bel i eve that she had ever had an al cohol problem and stated “I have
stopped for as much as five years at a tinme.” ld. at 71. VWhen

asked how nmuch al cohol she had consuned at Christnas, she stated



“two shots of tequila” and “other alcohol.” 1d. at 72. Wen asked
about her future intentions regarding the excessive use of alcohol
the Individual stated that she had *“been cutting back” and that
“chances” were that she would not drink to excess but if she did it
woul d be at hone. Id. at 79-80.

In Novenmber 2006, the LSO issued a Notification Letter, which cited
two security concerns. DOE Ex. 1. The first concern was that the
I ndi vidual has “been, or is, a user of alcohol habitually to
excess.” 10 CF.R 8 710.8(j) (Criterion J). The Notification
Letter cited the two DU arrests. DOE Ex. 1. The second security
concern was that the Individual was not honest, reliable, and
trustworthy. 10 CF.R 8 710.8(l) (Criterion L). The Notification
Letter cited the Individual’'s statenment at the July 2006 PSI that
she was not given field sobriety tests and the police report
statement to the contrary. DOE Ex. 1.

The I ndividual responded to the Notification Letter and requested a
hearing. | was appointed to serve as the hearing officer. | held a
pre-hearing conference and convened the hearing. At the hearing,
DOE Counsel did not present any witnesses. The Individual testified
and presented five witnesses: three friends, one co-worker/friend,
and her supervisor.

After the hearing, the Individual submtted a copy of a transcript
of a prelimnary hearing on the February 2006 DU, which confirmed
that she had requested a blood test but that the technician
mai nt ai ned that he was unable to find a vein. The Individual also
submtted an affidavit that stated she did not recall whether, at
the time of the February 2006 DU, she was given field sobriety
tests. Finally, she submtted bl ood test results that showed nornal
liver enzynmnes.

Il. THE HEARI NG
A. The | ndi vi dua

The Individual testified that she was not intoxicated at the tine of
t he Decenber 2003 arrest. She testified that she had one al coholic
dri nk and cough medi ci ne that contained al cohol. Tr. at 78.

The Individual testified that she was al so not intoxicated at the
time of the February 2006 arrest. Initially, she testified that she
had had one al coholic drink. Tr. at 81. Wen asked to explain her
PSI statenent that she had had two gl asses of wi ne around noon at a
sales party and then a drink later in the day, she stated: “I



didn’t have a coupl e glasses around noon, because | didn't get there

until afternoon, because | don’t cone to [the town] before noon on
the weekends.” Id. at 81. She further testified: “So if | said
noon, | mght have nmeant 2:00 .... Id. at 82. \Wen asked for her

recoll ection of the afternoon, she testified:

Well, like | said, at the [sales] party, when it was kind
of wi nding down, we were sitting outside. At the first
part of the [sales] party, because npbney is involved,

that’s another reason not to drink, and | was drinking
wat er .

Now, later in the day, like | said, at the [sal es] party,
when we’'re all sitting out there, that’'s when they started
drinking, and | invited [Friend 3] to go to dinner with ne.
We had a coupl e of appetizers and a cocktail, and she went
her way.

Id. at 84. At a later point in the hearing, the Individual stated

t hat she had one alcoholic drink at the party and another with
Friend 3. \When asked how many drinks she had had that day, she

testified: “As far as | can recall, two — two cocktails, and it

was at |east an hour in between them and a |lot of water and food.”
Id. at 107.

When asked how t he acci dent occurred, the Individual testified that
after having a cocktail with Friend 3,

I went to another place and observed sonething that was
pai nf ul

| left pretty much instantly and didn’'t think | was upset
as | was, until | got further down the road and realized |
was crying, and other things, and then | was angry with
mysel f for being upset and enbarrassed.

I hit a curve wong. I nstead of going — | went off a
cliff, I hit a curve, and by the grace of God, |I'm still
here. Instead of turning right, |I went |eft and just went

conpletely off the cliff and wedged nmy car in.

Tr. at 85. She testified that she was hurt: “[My finger is still
bent after a year or so. It was nmessed up. | had contusions on ny
head, because ny head hit the dashboard, or whatever, and | was
bl eeding.” I1d. at 87.



The Individual testified that she was taken to the hospital and
told she was under arrest. Tr. at 87. She stated that she asked
for a blood test, but that the technician clainmed that he coul d not
find a vein. 1d. at 87. She testified that she was then taken to
jail and was given a Breathalyzer test. |Id. at 88. She testified
that she believes that the case is going to be dism ssed. |d.

DOE Counsel referred to the July 2006 PSI in which the |Individua
deni ed being given field sobriety tests. She testified that she
did not recall the officer giving her field sobriety tests. Tr. at

86. She later testified, “l said what | thought was true at the
time [of the PSI]; | would never purposely mslead [the security
specialist].” Id. at 100.

When asked about the last tine she was intoxicated, the Individual
testified, “lI have not been intoxicated in 06, ‘07, '05 ...." Tr.
at 114. \When asked when she was | ast intoxicated, the |ndividual
stated “It was Christmas Eve, | was by nyself at hone, |’ mthinking
it was probably on '04, by nmyself.” Id. at 114. “It m ght have
been — it m ght have been 05, but | think it was *04.” Id. She
added, “I wasn’t totally intoxicated then, but yes, |1’d have nore
to drink than | would around sonebody.” 1d. at 115.

B. The Individual’s Friends and Col | eagues
1. Friend 1

Friend 1 testified that she has known the Individual for about two
years. Tr. at 8. Friend 1 met the Individual socially, but they
also work for the sane enployer and see each other sonetinmes at
work. 1d. at 7-8, 10.

Friend 1 has seen the Individual at parties four or five times
during the |l ast two years and does not believe that the | ndividual
has had nore than a glass of wine on those occasions. Tr. at 9-10
Friend 1 has never seen the Individual intoxicated. ld. at 9.
Friend 1 has never heard others express concern that the |ndividual
drinks too nuch. Id. at 10.

On the issue of honesty, Friend 1 testified that “it would surprise”

her if the Individual would say sonething that was not correct. Tr.

at 12. The Individual has a reputation at work for being truthful,

and no concerns have been expressed about her drinking habits. 1d

at 14. The Individual does not talk about work in social settings.
ld. at 16.



2. Friend 2

Friend 2 has known the Individual for over 20 years. Tr. at 31.
Friend 2 and the Individual have socialized for about ten years and
play on the sanme soccer team ld. at 32, 39. The Individual has
socialized at Friend 2's house and has played with Friend 2’'s
children. 1d. at 32-33, 43.

Fri end 2 has seen the Individual drink but no nore than three drinks

at a tine. Tr. at 32. Friend 2 has never seen the |ndividual

i nt oxi cat ed. Id. Usually, the Individual has a “couple of beers”
and “usually drinks water with them” Id. at 35. The Individua

spent the |last New Year’'s Eve at the house of Friend 2, had snacks
with her children, and “maybe a beer.” 1d. at 41-42.

Friend 2 believes that the Individual is honest: the Individual is
“open” with things that happen and has “never lied” to Friend 2.
Tr. at 36-37. Friend 2 does not believe the Individual would lie to
anybody else. 1d. at 37. The Individual has not tal ked about work-
related issues with Friend 2. 1d. at 40.

3. Friend 3

Friend 3 has known the Individual for about two to three years. Tr.
at 58. They are part of a group of individuals who eat out together
once a week. ld. at 69. They also go to private hones to watch
tel evised sports events. Id. at 64-65.

Friend 3 has seen the Individual drink alcoholic beverages. Tr. at
60. Friend 3 does not keep track of what other people drink but
estimates that the I1ndividual probably consunmes “two or three
drinks” at social events at the friend s honme. 1d. Friend 3 has a
| ot of parties and social events and has seen the Individual in
about 20 to 30 situations in which alcoholic beverages are served.
ld. at 63. Friend 3 has seen the Individual intoxicated “maybe
once” and, on that occasion, the |Individual stayed over at her
house. |d. at 65.

Friend 3 did not recall whether she saw the Individual the day of
t he accident, but testified that the Individual stayed with her the
ni ght of the accident. Tr. at 66, 609. Friend 3 stated that the
I ndi vidual was in “pretty bad shape” and cited blood on the
I ndi vidual s shirt and an injured finger. 1d. at 66-67. Friend 3
did not detect the odor of alcohol. Id. at 67. Friend 3 was
concerned “with [the Individual] physically, because she | ooked
hurt” and “nostly wanted to get hone.” |I|d. at 68.



Friend 3 has never been in situations where she would suspect the
I ndi vidual s honesty. Tr. at 62. Friend 3 trusts the Individua
not to repeat sonething said in confidence, and the Individual does
not talk about work with Friend 3. 1d. at 62-63.

4. Co-wor ker and social friend

The co-worker/friend has known the Individual “since probably the

end of 2004.” Tr. at 47. They socialize at hone sales parties
“maybe three or four times” a year. |d. The Individual has a glass
or two of wne and does not get intoxicated. Id. at 48. I n

addition to the honme sales parties, the Individual helps the co-
worker/friend on charitable fund-raisers; on those occasions no
al cohol is served. Id. at 51-54. The co-worker/friend has never
been in the I ndividual’s hone. Id. at 53.

The co-worker/friend does not believe that the Individual would |ie.
Tr. at 50. The I ndividual has never discussed work-rel ated
matters. | d.

C. The Individual’s Supervisor

The Individual’s supervisor testified that he has known the
I ndi vi dual for over 30 years and has been her supervisor off and on
for about 10 to 15 years. Tr. at 21. The supervisor has not seen
the Individual drink and has not seen any evidence of an al cohol

problem Id. at 22-23. The supervisor was “very” surprised when he
| earned of the adm nistrative review proceeding. ld. at 23. The
I ndi vidual’s supervisor has “found her to be truthful and above
board.” Tr. at 23. The supervisor thinks that there have been
times when the Individual could have msstated things to avoid
responsibility for a mstake but dd not do so. ld. at 24. The

I ndi vi dual has al ways “owned up to” weaknesses in performance. |d.
at 25.

I11. APPLI CABLE STANDARD

Under Part 710, certain types of information raise a concern about
whether an individual 1is &eligible for access authorization.
Derogatory information includes, but is not Ilimted to, the
i nformation specified in the regulations. 10 C.F.R § 710.8. Once
a security concern is raised, the individual has the burden to bring
forward sufficient evidence to resolve the concern.

I n considering whether an individual has resolved a security



concern, the hearing officer considers various factors, including
the nature of the conduct at issue, the frequency or recency of the
conduct, the absence or presence of reformation or rehabilitation,
and the inpact of the foregoing on the relevant security concerns.

ld. 8 710.7(c). The decision concerning eligibility is a
conpr ehensi ve, common-sense judgnent based on a consideration of al

rel evant information, favorable and unfavorable. I d. 8
710.7(a). In order to reach a favorable decision, the hearing

officer nust find that “the grant or restoration of access
aut horization to the individual would not endanger the common
def ense and security and would be clearly consistent with the
national interest.” 1d. § 710.27(a).

I'V. ANALYSI S
A. Criterion J Concern — Use of Alcohol Habitually to Excess

Under the DOE regul ations, information that an individual has “been

or is, a user of alcohol habitually to excess” is a security
concern. 10 CF.R 8 710.8(j). Because the regul ati ons do not
speci fy what constitutes use of alcohol “habitually to excess,”

|l ook to the adjudicative guidelines. See Revised Adjudicative
Guidelines for Determining Eligibility for Access to Classified
Information issued on Decenber 29, 2005 by the Assistant to the
President for National Security Affairs, The White House (the
Adj udi cative CGuidelines). Guideline G concerns alcohol consunption
and cites, as a security concern, the “habitual or binge consunption
of alcohol to the point of inpaired judgnent.” Guideline G
22(c). Accordingly, the use of alcohol “to the point of inpairnent”
is the use of alcohol “to excess.”

The Individual’s two DU arrests raise a security concern that she
has been a wuser of alcohol habitually to excess. The arrests
occurred in late 2003 and early 2006 — just a little over two years
apart. The first DU arrest was associated with a traffic violation
and the second with an accident caused by the Individual. These
ci rcunstances are sufficient to raise a concern that the Individual
has been a user of alcohol habitually to “excess” or to “the point
of inpaired judgment.” See 10 C.F.R § 710.8(j); Guideline G T
22(c).

The Individual has not brought forward sufficient evidence and
testinony to resolve the concern. As explained bel ow, based on ny

consideration of the entire record, | am not persuaded that the
I ndi vi dual was not intoxicated or inpaired at the time of the DU
arrests, and | am also not persuaded that they were isolated

i nci dents.
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The record indicates that, at the tine of the Decenber 2003 DU
arrest, the Individual had alcohol in her blood and commtted a
nmoving violation — an indication of inpaired judgnent. Furthernore,
I am skeptical of the Individual’s position that she had only one
al coholic drink. In the March 2004 PSI, the Individual stated that
she told the officer that she had had one drink. Wen the security
speci ali st asked her if she had had only one drink, the Individual
stated, “As far as I'’maware. It’s been a while now. ... | mght be
wrong on that but as far as |'’maware.” DOE Ex. 4 at 8-9. | find it
hard to believe that the I|ndividual would not renenber the anount of
al cohol consunmed on the day of a DU arrest that occurred five
nont hs earlier, particularly when the |ndividual maintains that she
was not i ntoxi cated.

The record also indicates that, at the tinme of the February 2006 DU
arrest, the Individual had alcohol in her blood and commtted a
driving error that caused an accident - an indication of inpaired
judgment. Again, | am skeptical of the Individual’s description of
her al cohol consunption. She told the security specialist that she
had had three drinks. DOE Ex. 3 at 30-31, 41. In the early portion
of the hearing, she stated that she had had one drink. Tr. at 81.
Toward the end of the hearing she stated that she had had two
drinks. Id. at 107. Again, | find it hard to believe that the
I ndi vi dual would not renenmber precisely the amunt of alcohol
consumed on the day of a recent DU arrest.

In addition to the Individual’s lack of clarity concerning the
anount of her al cohol consunption on the days of the two DU's, none
of her wtnesses testified to her consunption on those days.
Accordingly, the only evidence supporting the Individual’s version
of events is her own conflicting testinony.

Finally, I am not persuaded that the DU s were isolated instances of
excessive drinking. First, it is 1inprobable. Second, while |
believe that the Individual’s wtnesses testified honestly and
candidly, they were not able to testify concerning the Individual’s
al cohol consunption at the time of the DU s and, therefore, my be
unawar e of other instances of al cohol use, including those when the
I ndi vidual is honme alone. Third, the Individual’s conflicting
testi nony concerning her al cohol consunption makes me unwilling to
give much wei ght to her testinony.

Based on the foregoing, |I find that the Individual has not resol ved
the concern that she has been a user of alcohol habitually to
excess. Furthernore, as explained below, the Individual has not

denmonstrat ed adequate evidence of reformation or rehabilitation.
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The DOE regulations do not specify what constitutes adequate
evidence of reformation or rehabilitation. Accordingly, | again
| ook to the adjudicative guidelines. Cuideline G gives exanples of
adequat e evidence of reformation or rehabilitation from an al cohol -

related problem At a mninmum the Individual would have to
establish a “pattern of abstinence or responsible use.” CGui del i ne
G T 23(b).

The Individual has not denponstrated a pattern of abstinence or
responsi bl e use. Although the Individual denies that she consunes
al cohol habitually to excess, her description of her alcohol
consunption lacks clarity and shows little insight. Accordingly, |
am unable to find that she has established a “pattern of responsible
use.” See Guideline G T 23(b).

B. Criterion L Concern - Honesty, Reliability, and
Trustwort hi ness

Under the DOE regulations, information that an individual is not
“honest, reliable, or trustworthy” raises a security concern. 10
CFR 8§ 710.8(l). It is undisputed that, during the July 2006 PSI,
the Individual maintained that she was not given field sobriety
tests in conjunction with her February 2006 DU arrest, even though
the police report stated the she was given such tests. This
i nconsi stency raises a security concern under Criterion L that the
I ndi vidual is not honest, reliable, and trustworthy.

The 1 ndividual has not brought sufficient evidence to resolve the
concern. At the hearing, the Individual testified that she did not
recall any such tests. Although | recognize that a |l ack of recal
could be attributable to physical traum associated wth the
accident, such a lack of recall could also be attributable to
i ntoxication or a conbination of physical trauma and intoxication.
Overall, the inconsistent or wunclear statenents concerning the
arrests | eave unresolved the concern that she was inpaired or was
not giving an accurate version of events. Accordingly, | find that
the I ndividual has not resolved the concern that she is not honest,
reliable, or trustworthy.

V. CONCLUSI ON

The I ndividual has not resolved the Criteria J and L concerns. For
that reason, | cannot conclude that restoration of the Individual’s
access authorization “would not endanger the common defense and
security and would be <clearly consistent wth the national
i nterest.” 10 CF. R 8§ 710.7(a). Accordingly, the Individual’s
access authorization should not be restored at this tinme. Any
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party may seek review of this Decision by an Appeal Panel under the
procedures set forth at 10 C F. R 8§ 710. 28.

Janet N. Freinmuth
Hearing Officer
O fice of Hearings and Appeals

Date: July 18, 2007



